
 
 

 

The Office of the Pension Funds Adjudicator was established in terms of Section 30B of the 
Pension Funds Act, 24 of 1956. The service offered is free to members of the public. 

 

Centralised Complaints Helpline for All Financial Ombud Schemes 0860 OMBUDS (086 066 2837) 

 

4
th
 Floor 

Riverwalk Office Park 
 Block A, 41 Matroosberg Road 

 Ashlea Gardens 
PRETORIA  

SOUTH AFRICA  
0081 

 
P.O. Box 580, MENLYN, 0063 

Tel: 012 346 1738, Fax: 086 693 7472  
E-Mail: enquiries@pfa.org.za 

Website: www.pfa.org.za 
 

 

       Please quote our reference: PFA/EC/12875/2012/ZC 

                     REGISTERED POST    

 

Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): KM NAICKER (“complainant”) v UNITRANS 

RETIREMENT FUND (“first respondent”) AND SANLAM LIFE INSURANCE LTD 

(“second respondent”)   

 

[1] INTRODUCTION 

 

1.1 The complaint concerns, firstly, maladministration of the first 

respondent, secondly, flaws in the section 15B surplus distribution 

process, thirdly, improper use of surplus, fourthly, secret profits made 

through the practice of bulking, fifthly, entitlement to demutualisation 

shares and, lastly, entitlement to a share of the surplus in terms of 

section 15C of the Act. 

 

1.2 The complaint was received by this Tribunal on 17 August 2012. A 

 letter acknowledging receipt thereof was sent to the complainant on       

4 September 2012. On the same date, a letter was dispatched to                 

the respondents to file their responses to the complaint by                     
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5 October 2012. A response was received from the first respondent on 

5 October 2012. On 3 July 2013, in response to this Tribunal’s request 

for further information, the first respondent made further submissions. 

No further submissions were received from the parties.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to all the parties, only those facts that 

are pertinent to the issues raised herein shall be repeated. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant commenced his employment with Unitrans Limited 

(“the employer”) on 30 June 1976 and is still in employment. He was a 

member of the first respondent from 1 November 1980 to 30 June 1999 

by virtue of his employment. The complainant is currently a member of 

the Steinhoff Group Umbrella Provident Fund: section 3: Unitrans 

Holdings (Pty) Ltd. 

 

2.2 The first respondent commenced as a defined benefit fund on                

1 November 1963. With effect from 1 August 1995, the first respondent 

converted to a defined contribution pension fund. Members who had 

joined the first respondent before the conversion date retained their 

defined benefit as a minimum benefit on retirement. As the employer 

grew, new employees were allowed to become members of the 

Unitrans Provident Fund and various other industry funds.  

 

2.3 The first respondent’s first surplus apportionment date was                    

1 January 2003. A nil-surplus scheme was recorded by the Financial 

Services Board (“the FSB”). The first respondent was closed to new 

members with effect from 1 April 2009. The members of the first 

respondent as at 1 April 2009 became paid-up members of the first 
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respondent and their on-going contributions were made to the Steinhoff 

Group Umbrella Provident Fund as Steinhoff had taken over the 

employer.   

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved by the maladministration of the first 

respondent. He submitted that the maladministration led to a nil surplus 

apportionment in 2003 (section 15B surplus scheme), which rolled over 

to the 2009 surplus apportionment scheme (section 15C surplus 

scheme). He submitted that the section 15B surplus scheme was 

flawed because the first respondent was in a sound financial position in 

2003 yet, it declared a nil surplus. He further submitted that the 

improper use of surplus funds was only taken into account in 2006.  

 

3.2 The complainant further submitted that he was also concerned about 

bulking, which benefited the first respondent but disadvantaged him. He 

further expressed concern that the principal officer of the first 

respondent, in a memorandum dated 30 June 2000, advised the 

employer to deduct contributions but not to pay them over to the first 

respondent. The complainant further queried how the first respondent 

could declare a nil surplus in 2003 and in 2009 declare a R26 801 000 

surplus. He further submitted that this warrants a full investigation of 

the first respondent’s activities prior to the 2003 section 15B surplus 

apportionment scheme. He further submitted that he is entitled to share 

in the section 15C surplus distribution scheme. He also submitted that 

he is entitled to demutualisation shares received by the first respondent 

from the second respondent in 1998.    

 

3.3 He requests this Tribunal to investigate the matter, and to order that he 

receives a portion of the section 15C surplus and demutualisation 

shares.   
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[4] RESPONSE 

 

 First respondent  

 

 Point in limine 

 

4.1 The first respondent raised a point in limine. It submitted that this 

Tribunal was precluded from determining this matter in terms of section 

30H of the Act insofar as it related to the apportionment of surplus in 

terms of section 15B of the Act. It further submitted that this Tribunal 

did not have the power to review any decisions of the Registrar of 

Pension Funds. 

 

Merits 

 

Section 15C surplus distribution 

 

4.2 The first respondent submitted that the triennial valuation performed as 

at 1 January 2009 revealed a distributable surplus of R53 602 000 (in 

terms of section 15C of the Act) after certain benefit improvements 

were made. 50% (R26 801 000) of this distributable surplus was 

allocated to the employer surplus account and 50% was allocated to 

the member surplus account. The board of trustees’ decision to allocate 

the distributable surplus was made after consultation with the actuary 

and in accordance with the provisions of section 15C of the Act. The 

rules do not specify how surplus must be allocated.  

 

4.3 The first respondent further submitted that the distributable surplus 

allocated to the member surplus account with effect from 1 January 

2009, should be apportioned to the following stakeholders in 

accordance with the provisions of Rule 3.2(5) – 

 

 Active members as at 1 January 2009 who had a defined benefit 

guarantee; 
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 Active members as at 1 January 2009 who did not have a defined benefit 

guarantee; 

 Members with paid-up benefits as at 1 January 2009; 

 Pensioners as at 1 January 2009; and 

 Former members who exited between 1 January 2003 (the surplus 

apportionment date) and 31 December 2008. 

 

The proposed surplus allocation was communicated, with the 2009 

valuation report, to the FSB. The actuarial valuation report was 

accepted by the FSB. The surplus allocation was further done in terms 

of the first respondent’s rules and the Act.  

 

4.4 The first respondent further submitted that there are a number of 

issues remaining such as the allocation of amounts in the member 

surplus account to members and former members in terms of decisions 

made by the board of trustees. The distribution of the R26 801 000 

member surplus plus investment returns since 1 January 2009, is on 

hold pending the resolution of this complaint.   

 

Maladministration 

 

4.5 The first respondent submitted that the complainant’s allegation of 

maladministration on its part is baseless. The complainant has not 

made out a case in this regard. 

 

Improper Use of Surplus 

 

4.6 The first respondent submitted that the amount of improper use was 

taken into account in the surplus apportionment exercise as at              

1 January 2003 and in this regard, an amount of R7 023 647 formed 

part of the assets of the first respondent.  

 

4.7 The first respondent further submitted that with regard to the 

complainant’s concern that improper use was only accounted for in 
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2006, its surplus apportionment scheme was recorded by the Registrar 

on 9 January 2006. The 2003 valuation could only be completed once 

guidelines had been issued by the FSB, which took place in 2004. It 

took time to finalise the communication process. It was therefore, only 

in a position to call for the improper use amount to be paid by the 

employer in 2006. The employer duly made the payment in 2006. The 

amount owing by the employer was taken into account in the                 

1 January 2003 valuation on which the initial nil surplus scheme was 

based. 

 

Bulking 

 

4.8 The first respondent submitted that it was administered by the second 

respondent and that bulking had no impact on it or the complainant. 

 

Memorandum dated 30 June 2000 

 

4.9 The first respondent submitted that with regards to the allegation that it 

advised the employer to deduct contributions but not to pay them over 

to the first respondent, this was simply not true. 

 

 

 

 

Queries regarding how the first respondent can declare a nil surplus in 2003 

but have R26 801 000 to apportion in 2009   

 

4.10 The first respondent submitted that the explanation was as follows: 

 

 Exceptional investment returns were earned since April 2003 

 Pensionable salary increases (defined benefit) were lower than expected 

 Pensioner mortality was higher than anticipated  

 Actual salary increases were lower 
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 The mortality and investment risk carried by it, was eliminated in respect of 

pensioners by purchasing suitable re-insurance of the pensions 

 Release of solvency reserves that were required and calculated in terms of 

the guidance provided by the FSB for pensioners and defined benefit 

members    

 

4.11 The first respondent submitted that the relief sought against it is 

essentially the complainant’s entitlement to surplus distribution. In 

respect of the section 15B surplus distribution, the matter is now 

closed. With regards to the section 15C surplus distribution, the board 

of trustees have made their decision after considering all the relevant 

factors, and having taken the advice of various professional advisors. 

Its decision accordingly did not fall to be set aside (see Whitelock-

Jones v Old Mutual Staff Retirement Fund [2000] 6 BPLR 674 (PFA)). 

 

Demutualisation shares    

 

4.12 The first respondent submitted that the demutualisation shares in 1998 

were allocated to it because at the time there were concerns about the 

funding level of the first respondent.   

 

Further submissions 

 

4.13 The first respondent further submitted that after due consideration, the 

board of trustees decided that 1 January 2003, being the surplus 

apportionment date as per the Pensions Funds Amendment Act, 39 of 

2001, would be the cut-off date for former members for purposes of the 

section 15C surplus scheme. At that date, there was a nil surplus 

available for distribution. Members who exited after 1 January 2003 but 

before 1 January 2009 received an apportionment pro rata to service 

between 2003 and 2009. It further submitted that another consideration 

that was taken into account was that surplus only started accruing after 

1 January 2003. 
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[5]  DETERMINATION AND REASONS THEREFOR 

 

5.1 The complainant has raised a number of issues, which he wishes this 

Tribunal to adjudicate upon. However, with regards to some of the 

issues raised, notably the section 15B surplus distribution process, the 

improper use of surplus and the maladministration, which is attendant 

thereto, this Tribunal must first determine whether or not it has 

jurisdiction to hear and determine these aspects of the complaint. 

Further, with regards to the issues of bulking and the complainant’s 

entitlement to demutualised shares, these causes of action arose in 

2006 and 2008 respectively. This Tribunal must therefore, also 

determine whether or not it has jurisdiction to determine these aspects 

of the complaint. The further issue that falls for determination is 

whether or not the complainant is entitled to a share of the surplus in 

terms of section 15C of the Act. 

 

Points in limine 

 

Section 15B surplus distribution, improper use of surplus and 

maladministration 

 

5.2   Section 30H(4) of the Act precludes this Tribunal from investigating and 

adjudicating complaints in connection with surplus apportionment 

schemes in terms of section 15B of the Act, which relate to the 

decisions taken by the board or any stakeholder in the fund, or any 

specialist tribunal convened in terms of section 15K of the Act. 

 

5.3 This aspect of the complaint relates to a decision taken by the board or 

any stakeholder in the fund or specialist tribunal convened in terms of 

section 15K. Therefore, this Tribunal does not have jurisdiction to 

investigate and adjudicate it. Objections to surplus apportionment 

schemes in terms of section 15B of the Act should have been 
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addressed to the first respondent for resolution. The former member 

representative would have been the appropriate person to contact. 

 

5.4 In terms of section 15B(9)(e), (f) and (g) of the Act, details of all 

objections had to be lodged by the board of the first respondent, 

together with the surplus apportionment scheme when the scheme was 

submitted to the Registrar of Pension Funds. All objections had to be 

dealt with by the first respondent before the Registrar could take note of 

the objection. The Registrar cannot react to any objection to a surplus 

apportionment scheme unless the objection is lodged in the prescribed 

manner. The issues of maladministration on the part of the first 

respondent and improper use of surplus are issues attendant to the 

section 15B surplus distribution process. In the circumstances, this 

Tribunal shall not investigate this aspect of the complaint as it does not 

fall within this Tribunal’s jurisdiction, and this aspect of the complaint 

falls to be dismissed.  

 

Time-barring 

 

 5.5 Section 30I of the Act imposes certain time limits with regards to 

 lodgement of complaints before the Adjudicator and states as 

 follows:  

 

  “(1)   The Adjudicator shall not investigate a complaint if the act or        

  omission to which it relates occurred more than three years          

  before the date on which the complaint is received by him or her 

  in writing. 

 

 (2) The provisions of the Prescription Act, 1969 (Act No. 68 of            

  1969), relating to a debt apply in respect of the calculation of the  

  three year period referred to in subsection (1).” 

 

5.6 The act or omission to which this complaint relates in respect of the 

allocation of demutualised shares and bulking occurred in 1998 (the 

exact date has not been furnished) and March 2006. Any complaint 
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regarding the allocation of demutualised shares and bulking should 

have been lodged with this Tribunal in 2001 and March 2009 

respectively. However, the complaint was only lodged on                     

17 August 2012 and was therefore, received more than three years out 

of time in respect of the complaint pertaining to bulking, and eleven 

years out of time in respect of the allocation of demutualised shares.  

 

5.7 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has 

pronounced on this issue. In Mohlomi v Minister of Defence 1997 (1) 

SA 124 (CC) the Court said (at paragraph [11]): 

 

 “Rules that limit the time within which litigation may be launched are common 

in our legal system as well as many others. Inordinate delays in litigation 

damage the interests of justice. They protract the disputes over the rights and 

obligations sought to be enforced, prolonging the uncertainty of all concerned 

about their affairs. Nor in the end is it always possible to adjudicate 

satisfactorily on cases that have gone stale. By then witnesses may no longer 

be available to testify. The memories of ones whose testimony can be 

obtained may have faded and become unreliable. Documentary evidence 

may have disappeared. Such rules prevent procrastination and those harmful 

consequences of it. They serve a purpose to which no exception in principle 

can cogently be taken.” 

 

5.8 In light of the peremptory nature of the provisions of section 30I(1), this 

Tribunal has no authority to investigate and adjudicate any complaint 

which is time-barred. It must be borne in mind that the Adjudicator’s 

erstwhile authority to, on good cause shown, condone the late lodging 

of complaints or extend the three-year time limit, has with effect from    

13 September 2007 been taken away by the repealing of subsection 

30I(3). 

 

 5.9 In the result, these aspects of the complaint cannot succeed and is 

dismissed due to being time-barred. 
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Merits 

 

5.10 With regards to the issue of whether or not the complainant is entitled 

to a share of the surplus in terms of section 15C of the Act, it is prudent 

to have regard to the provisions of section 15C of the Act. 

 

Section 15C of the Act provides as follows: 

 

   “15C Apportionment of future surplus 

 

(1) The rules may determine any apportionment of actuarial 

surplus arising in the fund after the surplus apportionment date 

between the member surplus account and the employer 

surplus account. 

 

(2) If the rules are silent on the apportionment of actuarial surplus 

arising after the surplus apportionment date, any 

apportionment shall be determined by the board taking into 

account the interests of all stakeholders in the fund: Provided 

that, notwithstanding anything to the contrary in the rules, 

neither the employer nor the members may veto such 

apportionment.” 

 

 5.11 It is undisputed that the rules of the first respondent are silent on how 

surplus must be apportioned. It follows that in terms of section 15(C)2 

of the Act, the apportionment of surplus is to be determined by the 

board of trustees taking into account the interests of all stakeholders. It 

should further be noted that former members do not automatically 

qualify to be included in a section 15C distribution.   

 

5.12 The first respondent submitted that the board of trustees, after 

consulting an actuary, allocated 50% (R26 801 000) of the surplus to 

the employer surplus account and 50% (R26 801 000) to the member 

surplus account. The first respondent further submitted that the surplus 

allocated to the member surplus account with effect from                       
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1 January 2009, should be apportioned in terms of the provisions of 

Rule 3.2(5). 

 

 5.13 It is trite law, that the rules of a fund are supreme and  binding on its 

officials, members, shareholders and beneficiaries and anyone so 

claiming from the fund (see Tek Corporation Provident Fund & Another 

v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E and section 13 of the 

Act).  

 

5.14 Rule 3.2(5) of the first respondent’s rules provides as follows: 

 

  “MEMBER SURPLUS ACCOUNT 

 

(a) The Fund keeps a MEMBER SURPLUS ACCOUNT to which the 

following may be credited – 

 

(i) Amounts allocated to the account in terms of sections 15B, 15C 

and 15E of the Act; 

(ii) The net investment earnings on the amount in the account. 

 

(b) The MEMBER SURPLUS ACCOUNT is debited, only by request of the 

TRUSTEES with the following – 

 

(i) amounts to improve the benefits of existing MEMBERS; 

(ii) amounts to improve the benefits previously paid to former 

members or to improve the amounts previously transferred in 

respect of former members; 

(iii) amounts to reduce the current contributions payable by 

MEMBERS; and 

(iv)  amounts to meet, in full or in part, expenses which would 

otherwise reduce the proportion of the MEMBER’S contributions 

that are used for retirement benefits, 

 

provided that, the TRUSTEES appointed by the EMPLOYER do not have 

a vote over the use of any credit balance in the account unless such use 

will increase the rate of contributions payable to the FUND by the 

EMPLOYER. 
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(c) On liquidation of the FUND, any balance in the account must be 

applied in accordance with section 15I of the Act.”  

 

5.15 In accordance with Rule 3.2(5), the board of trustees of the first 

respondent allocated the distributable surplus to the member surplus 

account with effect from 1 January 2009, to the following stakeholders: 

 

 Active members as at 1 January 2009 who had a defined benefit guarantee; 

 Active members as at 1 January 2009 who did not have a defined benefit 

guarantee; 

 Members with paid-up benefits as at 1 January 2009; 

 Pensioners as at 1 January 2009; and 

 Former members who exited between 1 January 2003 (the surplus 

apportionment date) and 31 December 2008. 

 

5.16 The complainant was excluded from the section 15C surplus 

apportionment as he was not eligible in terms of the board of trustees’ 

definition of former member. Former member for the purposes of the 

section 15C surplus distribution were defined as those who were 

members of the first respondent on 1 January 2003, the section 15B 

surplus apportionment date, but who terminated their membership prior 

to 1 January 2009. Since the complainant exited the first respondent in 

1999, he was excluded from the 2009, section 15C surplus 

apportionment. Former members for purposes of the section 15B 

surplus apportionment, as at 1 January 2003, were excluded as there 

was no distributable surplus on that date and they would have          

been taken into account in the section 15B exercise, had there been a 

distributable surplus. The distributable surplus arose after                      

1 January 2003.    

 

5.17 This Tribunal is satisfied that with regard to the section 15C surplus 

distribution, the board of trustees of the first respondent exercised its 

discretion in terms of section 15C(2) of the Act read together Rule 

3.2(5) of the respondent’s rules. It made its decision after considering 

all the relevant factors, importantly that the section 15C surplus only 
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started accruing after 1 January 2003 and the statutory surplus 

apportionment date in terms of section 15B of the Act, when reaching 

its decision. As indicated before, the complainant exited the first 

respondent in 1999. It was therefore, not unreasonable to exclude him 

as a former member as defined for purposes of the section 15C 

distribution. The board of trustees’ decision to do so could not be said 

to be unreasonable (see Meyer v Iscor Pension Fund [2003] 3 BPLR 

4427 (SCA)). Its decision accordingly does not fall to be set aside  

 

5.18 This Tribunal further referred this complaint to an independent actuary 

who, inter alia, addressed the complainant’s query regarding how the 

first respondent can declare a nil surplus in 2003 but have a surplus of 

R53 602 000 to apportion in 2009. The actuary advised that by virtue of 

the first respondent having declared a nil surplus in 2003, it did not 

mean that the first respondent was not in a sound financial position. 

There was simply no surplus to distribute. Regarding the section 15C 

surplus in 2009, in January 2003 the markets had fallen substantially, 

however, for four years thereafter there were exceptionally high 

investment returns, which together with higher pensioner mortality 

rates, salary increases that were lower than expected and pensions 

which were purchased outside of the first respondent led to the creation 

of the R53 602 000 surplus. There was nothing untoward about the 

accumulation of the aforesaid surplus. With regards to the 

complainant’s exclusion from the section 15C surplus in 2009, the 

actuary advised that the board of trustees was required to take into 

account all stakeholders when determining the distribution. As the 

complainant was not a stakeholder after 2003, there was no reason to 

allocate any surplus to him.    

     

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed.  
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DATED IN PRETORIA ON THIS 5TH DAY OF JULY 2013 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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